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WILLIAM L. DANIEL* 





The Notion of Canonical Jurisprudence 
and its Application to the Tribunal 

of the Roman Rota and Causes 

of Nullity of Marriage 


I. Introduction 


Those engaged in the governance of and the administration of jus- 
tice in the Church are bound by the duty of their office to act always in 
accord with the sacred discipline of the Church. That discipline cannot be 
reduced to the bald text of the canons of the codes but, in the first place, 
presupposes a profound appreciation for what is just (iustum) in the soci- 
etal relationships of Christ’s faithful. One critical source for attaining such 
an appreciation is the body of jurisprudence that is an integral portion of 
the canonical tradition and science. 

In the contemporary ecclesial milieu, where the stability and nullity of 
marriage have been called into question in a public way reminiscent of the 
1960s and 1970s,' and where the norm of procedural law governing causes 
of nullity of marriage has just undergone some profound modifications,” 
the stability of ecclesiastical jurisprudence, especially in the area of mar- 
riage, seems also to have been impacted. Accordingly, the time is most 


* Assistant Professor, School of Canon Law, The Catholic University of America, 
Washington, DC. 

I. Cf. III Extraordinary Assembly of the Synod of Bishops, Relatio post disceptationem, 
October 13, 2014 (Vatican City: Libreria Editrice Vaticana, 2014). 

2. Cf. Francis, motu proprio Mitis iudex Dominus Iesus, August 15, 2015 (Vatican 
City: Libreria Editrice Vaticana, 2015); idem, motu proprio Mitis et misericors Iesus, August 15, 
2015 (Vatican City: Libreria Editrice Vaticana, 2015). 
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appropriate for an investigation into the notion of canonical jurispru- 
dence, keeping in mind especially the Church’s jurisprudence concerning 
the nullity of marriage due to a defect of consent, being one of the most 
frequently examined matters in her judiciary. 

After laying out some basic premises, this study will first expound 
upon various facets of the notion of jurisprudence in the canonical sys- 
tem. The meaning of this for the universal Church will then be explored 
through an analysis of the expression “unity of jurisprudence,” the pro- 
motion of which is a function entrusted by the supreme legislator, on the 
basis of canonical tradition, to the Tribunal of the Roman Rota. A proper 
understanding of jurisprudence also has implications for the administra- 
tion of justice in the particular Church, thus justifying a consideration of 
the question of local jurisprudence. Finally, certain recent developments 
pertaining to matrimonial jurisprudence will be identified and their abil- 
ity to impact jurisprudence examined. This study pertains to the jurispru- 
dence concerning the nullity of marriage, but its analyses and conclusions 
are applicable, mutatis mutandis, to all areas of law, including penal and 
contentious-administrative jurisprudence. 


Il. Basic Premises to the Notion of Jurisprudence 


Legislation is by its nature general and abstract. That is to say that the 
legislative norm aims to provide a juridical institute or rule of conduct 
applicable to all persons and all cases in view of the common good (gener- 
ality). And it largely omits consideration of what may be needed for a just 
application of the norm in the concrete case, leaving the judgment about 
the correct application of the norm to the individual competent authority 
(abstractness). It foresees and establishes what is, as a rule, just for all cases. 

In the context of the administration of justice, the authority compe- 
tent to apply the law is the judge, whether it be a college of judges or 
an individual judge. The judge, who knows the general and abstract 
norm, stands as dominus over the judicial process, which he directs, and 
ultimately issues the definitive sentence at its culmination. The definitive 
sentence is notable for its very objective tone and structure, inasmuch as 
it analyzes the proofs and lays out the whole question in the manner of a 
syllogism (major premise—minor premise—conclusion). In preparing the 
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definitive sentence, the judge declares what juridical principles govern the 
case at hand (in iure), which is the major premise. Then he externalizes his 
objective examination of the proofs (in facto), which is the minor prem- 
ise. Finally, he draws the logical conclusion in stating the dispositive part 
of the sentence, in effect declaring and juridically establishing what the 
law means (ius dicere) for the parties’ juridical situation, by an act of judi- 
cial authority (iuris dictio). Evidently, the foundation to this act of judicial 
power is the ensemble of juridical principles at play in the case, and so 
identifying these is of primary practical importance. 

It would be simplistic to reduce this primary task of identifying juridi- 
cal principles to the mere citation of the canons of the Code of Canon 
Law that apply to the case. This is due not only to the generality and 
abstractness of the legislative norm but also because of the living juridi- 
cal patrimony flowing from the Church’s long experience of the judicial 
treatment of controverted questions. In other words, lying between the 
general legislation and the particular judicial application there is a system 
of complex substantive and procedural rules that guide the exercise of the 
judicial function, which can be called maxims of jurisprudence. These are 
rules formulated over the course of time and by means of consistent deci- 
sion-making, which direct the most just and effective manner for discern- 
ing what has been proven and for verifying the juridical effects of what has 
been proven (juridical facts). They are not for the most part incorporated 
into the legislation for a few reasons. (1) Many of them are not absolute 
(or purely general) but pertain to an ensemble of diverse facts, which can 
only be verified in a particular case. (2) They reveal the dynamic vitality 
of law in the society, since they reveal how the law rightly applies to real 
social situations; accordingly, they are subject to continual, if very gradual, 
development.? It would thus be inopportune for them to be codified, since 
the good order of society demands that legislation have the mark of stabil- 
ity. (3) The canonical system holds in high esteem the particular prudential 
operations of the human judge, especially in regard to his free evaluation 
of proofs. In view of these principles, maxims of jurisprudence are not 


3. Cf. Francesco Finocchiaro, “La giurisprudenza nell’ordinamento canonico,” in La 
norma en el derecho canonico. Actas del III Congresso internacional de derecho canonico, Pamplona, 
10-15 octubre de 1976 (Pamplona: EUNSA, 1979) I: 989-1007, esp. 991, no. I. 
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part of the general legislation of the Church, but they are not for this rea- 
son dispensable. 

In causes of nullity of marriage, at the decisional moment—or 
moments: 1) when the individual judge draws up his votum, and 2) when 
the college of judges convenes under secrecy to discuss the cause+—the 
judge in general determines whether or not he is morally certain that the 
alleged nullity of the marriage in the case is objectively established. This 
is of course a matter of discerning whether what is proven (probata) cor- 
responds with what the general legislation states in regard to the nullity 
of marriage on a particular ground (e.g., whether the proofs demonstrate 
that a spouse perpetrated total simulation). Nevertheless, it is of preliminary 
importance that the judge also discern whether he is morally certain about what 
juridical principles govern his examination of the cause: “In order to have the 
moral certitude necessary by law . . . it is required that any prudent doubt 
whatsoever truly be excluded with respect to the law and the facts . . .” 
(DC art. 247 $2, emphasis added).’ The judge accordingly may only justly 
proceed in issuing his votum and subsequently, as a college, the definitive 
sentence when he is certain that he knows and has rightly applied the 
juridical principles applicable to the case. This is a matter not only of hav- 
ing a general understanding of the text of the relevant canons of the code 
but also of having a grasp of the jurisprudence that relates to the case at 
hand. Hence, one can see the great importance of knowing and continu- 
ally studying jurisprudence. 


4. Cf. CIC c. 1609 $$2-3, CCEO c. 1292 $$2-3, DC art. 248 $$2-3. DC is used as the 
abbreviation for the Instruction Dignitas connubii: Pontifical Council for Legislative Texts, 
Instructio “Dignitas connubii” servanda a Tribunalibus dicecesanis et interdicecesanis in pertractandis 
causis nullitatis matrimonii, January 25, 2005 (Vatican City: Libreria Editrice Vaticana, 2005). On 
the enduring force of most of the norms of this instruction even after the Franciscan reform 
of August 15, 2015, see William L. Daniel, “An Analysis of Pope Francis’ 2015 Reform of the 
General Legislation Governing Causes of Nullity of Marriage,” The Jurist 75 (2015) 456-464 and 
this volume, 27-64. 

5. The whole norm reads: “Ad certitudinem autem moralem iure necessariam, non 
sufficit praevalens probationum indiciorumque momentum, sed requiritur ut quodlibet 
quidem prudens dubium positivum errandi, in iure et in facto, excludatur, etsi mera contrarii 
possibilitas non tollatur” (emphasis added). It is repeated verbatim in art. 12 of the Ratio 
procedendi attached to the two above-mentioned motu proprios of August 15, 2015. 

6. Cf. Joaquin Llobell, “Perfettibilita e sicurezza della norma canonica. Cenni sul valore 
normativa della giurisprudenza della Rota Romana nelle cause matrimoniali,” in Ius in vita 
et in missione Ecclesiae. Acta Symposii Internationalis Iuris Canonici, in Civitate Vaticana celebrati 
diebus 19-24 aprilis 1993, ed. Pontificium Consilium de legum textibus interpretandis (Vatican 
City: Libreria Editrice Vaticana, 1994) 1258. 
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III. The General Notion of Canonical Jurisprudence 


The general notion of canonical jurisprudence is here explored by stat- 
ing a definition of it, as proposed by canonical doctrine. In explaining 
this definition, both positive and negative approaches are useful, and so 
there is a discussion of what jurisprudence is and what it is not. Because 
of its importance in the canonical system, the general legislation stipulates 
the extent of its juridical force, while doctrine helps to explain its moral- 
persuasive force on the rational plane. 


A) A Definition of Jurisprudence 


In Roman law, the emperor was both the legislator and the font of under- 
standing of the law. In the earlier period of the empire, this latter function 
was assumed by the iuris consulti or iuris periti or iuris prudentes, who gave 
responses for the emperor (ius respondendi). Eventually, the judicial func- 
tion became more defined through developments in the office of magis- 
trate, who issued decisions according to the common pattern of deciding 
similar cases. Accordingly, the decision of an imperial magistrate not only 
resolved the case at hand but could also create a rule binding upon all. 
This sense of Roman jurisprudence thus had a precedential and even a 
normative value. This understanding seems to have been applied in the 
medieval period to the decisions and replies of the Supreme Pontiff, whose 
responses were seen to be binding on all judges deciding similar cases.’ 

In the contemporary canonical system, jurisprudence is justly defined, 
in the terms given by the Capuchin jurist Zaccaria Varalta, as “the complex 
of uniform decisions, that is, those uniformly issued by tribunals in the 
effective exercise of their jurisdictional function” (“complexus decisionum 
uniformium seu uniformiter latarum a tribunalibus, in effectivo exercitio propriae 
functionis iurisdictionalis”).8 Pope St. John Paul Il in his 1984 discourse to 


7. Cf. Zaccaria Varalta, “De iurisprudentiae conceptu,” Periodica 62 (1973) 41-43, nn. 
3-5. See also Arthur Caron, “Jurisprudence in Canon Law,” The Jurist 18 (1958) 89-90; Gérard 
Fransen, “La valeur de la jurisprudence en droit canonique,” in La norma en el derecho canonico, 
197-212, esp. 204, no. 12; Charles Lefébvre, “Pauli VI verba de rotali iurisprudentia necnon de 
studiis iuris canonici,” Periodica 59 (1969) 117-142, at I19. 

8. Varalta, “De iurisprudentiae conceptu,” 40. This is the objective sense. The author 
also indicates the formal (or, better, subjective) sense as referring to the authority that issues 
such decisions. 
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the Roman Rota similarly described jurisprudence as an “ensemble of con- 
cordant decisions” (“insieme di sentenze concordanti”).° 

Varalta’s expression “complex of uniform decisions” has elements of 
distinct importance that must be taken adequately into account. Complex: 
as a rule, it is a matter not of any one decision on a particular question 
but of an indeterminate grouping of decisions issued over the course of 
time by diverse judges.! This is due to the fact that when numerous judges 
treat a particular question according to the same principles, such principles 
cannot be reduced to the opinion of individuals but are rooted in the pru- 
dence of presumably learned jurists. Uniform decisions: inevitably a tribu- 
nal repeatedly deals with the same questions, given the fact that litigation 
reflects societal patterns; but it is not merely the repeated treatment of the 
same questions that gives rise to jurisprudence. Rather, jurisprudence is 
created from the fact that those same questions are examined and decided 
in the same way, according to common rules of prudence. 

Moreover, avoiding all formalism, one should bear in mind that 
it is not a question of a certain number of sentences “but a proportion 
between the number of sentences, time, and the recurrence of the same 
question.”" Thus, it is a multiplicity of decisions on the same matter issued 
over the course of time that gives rise to jurisprudence. Even the course 
of time cannot be quantified by way of general principle. For if a tribunal 
finds itself issuing the same kind of decision frequently during the course 
of some months, its jurisprudence on a particular point may emerge. It 
is more likely, though, that the development of a common jurisprudence 
occurs over the course of several years or even decades. 


See also Caron, “Jurisprudence in Canon Law,” 95-97; Heinrich Ewers, “De quibusdam 
quaestionibus ad rectam iurisprudentiae canonicae constitutionem et aestimationem 
spectantibus,” Periodica 68 (1979) 641-642; Antoni Stankiewicz, “The Unity of Jurisprudence 
and the Role of the Roman Rota,” in Matrimonial Law and Canonical Procedure, ed. Patricia M. 
Dugan and Luis Navarro, Gratianus Series (Montréal: Wilson & Lafleur Ltée, 2013) 22. 

9. Allocutio ad Praelatos Auditores S. Romanae Rotae coram admissos, January 26, 1984: 
AAS 76 (1984) 647, no. 6. 

1o. One could argue, though, that a single sentence or judicial decree that treats a 
question for the first time constitutes the jurisprudence on that point, (cf. Joaquin Llobell, Los 
procesos matrimoniales en la Iglesia [Madrid: RIALP, 2014] 134, sub 3.2); but such jurisprudence 
could evidently be subject to evolution or consolidation with the issuance of subsequent 
decisions in similar matters. 

1. See Carlo Gullo, “Interpretazione evolutiva o evoluzione del diritto? Contributo alla 
teoria dell’interpretazione nel diritto canonico,” Ephemerides iuris canonici 26 (1970) 371. 
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In explaining the common doctrine on the notion of jurisprudence, 
one author writes that “Rotal jurisprudence is not constituted by a single 
Rotal decision or by a few decisions but by a manner of judging which is 
consistent in many decisions during a given period of time.”’ Similarly, 


ces 


another author writes that “‘jurisprudence’ is not the act of judging nor 


one isolated sentence”; rather “jurisprudence exists or the jurisprudence 


is formed when there is a unity of criteria . . . among various decisions.” 


As has already been stressed, no one sentence ordinarily constitutes juris- 
prudence, nor does a single sentence in itself bring about an evolution in 
already existing jurisprudence.” Rather, jurisprudence is the ensemble of 
consistent juridical principles that can be derived from a collection of deci- 
sions on the same matter.” It was for these reasons that one past Dean 
of the Roman Rota, then-Msgr. William Theodore Heard, prohibited the 
publication of individual Rotal sentences “since only one who reads all the 


sentences pronounced over a period of time by different Turni can catch 


the line of jurisprudence, not only those written by a particular [Judge].”"° 


12. Raymond L. Burke, Lack of Discretion of Judgment Because of Schizophrenia: Doctrine 
and Recent Rotal Jurisprudence, Analecta Gregoriana 237 (Rome: Editrice Pontificia Universita 
Gregoriana, 1986) 21. In the same sense, see Juan Ignacio Arrieta, “Amministrazione della 
giustizia e comunione tra i tribunali della Chiesa,” in “Veritas non auctoritas facit legem.” 
Studi di diritto matrimoniale in onore di Piero Antonio Bonnet, ed. Giuseppe dalla Torre, Carlo 
Gullo and Geraldina Boni, Studi Giuridici 99 (Vatican City: Libreria Editrice Vaticana, 2012) 
67; Francesco Coccopalmerio, “La Rota Romana e la sua funzione nell’interpretazione della 
legge canonica,” Quaderni dello Studio Rotale 18 (2008) 123. 

13. See Rafael Rodriguez-Ocafia, “El Tribunal de la Rota Romana y la unidad de la 
jurisprudencia,” Ius Canonicum 60 (1990) 437-438. See also Eduardo Baura, “Riflessioni sul 
valore canonico della giurisprudenza,” in “Iustitia et iudicium.” Studi di diritto matrimoniale 
e processuale canonico in onore di Antoni Stankiewicz, ed. Janusz Kowal and Joaquin Llobell, 
Studi Giuridici 90 (Vatican City: Libreria Editrice Vaticana, 2010) 3: 1388; Velasio De Paolis, 
“La giurisprudenza del Tribunale della Rota Romana e i tribunali locali,” Quaderni dello 
Studio Rotale 18 (2008) 151; Llobell, “Perfettibilità e sicurezza,” 1257, sub a); Urbano Navarrete, 
“Independencia de los jueces eclesiásticos en la interpretación y aplicación del Derecho,” 
Estudios eclesidsticos 74 (1999) 671. 

14. See Juan Arias, “Jurisprudencia eclesiástica y nulidad de matrimonio,” in La norma en 
el derecho canonico, 1020. 

15. In his final discourse to the Roman Rota, Paul VI mentions “your decisions and the 
jurisprudence that derives from them”: “Dobbiamo, forse, ricordare che le vostre decisioni e la 
giurisprudenza che ne deriva, fanno testo e, a volersi restringere al solo settore tecnico, sono per 
gli altri (singoli studiosi, Facoltà Universitarie, Sedi Giudiziarie) un punto di riferimento ed un 
argomento di studio?” Allocutio ad Tribunalis Sacrae Romanae Rotae Decanum, Praelatos 
Auditores, Officiales et Advocatos, ineunte anno iudiciali, January 28, 1978: AAS 70 (1978) 185, 
emphasis added. 

16. See Burke, Lack of Discretion of Judgment, 21, note 26, quoting the then-contemporary 
Dean of the Rota, Msgr. Arturo De Jorio. See also idem, “Canon 1095, 1° and 2°. Presentation 
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When one reads an individual Rotal sentence or decree for scientific 
purposes (including its citation in an act of judicial power or in written 
argumentation), it is necessary first to verify what contribution it truly 
makes to the common jurisprudence and to discern whether it corre- 
sponds with the common jurisprudence. At times a canonist will cite a 
particular decision of the Roman Rota and presume that he is basing his 
argument on “the jurisprudence of the Roman Rota.” Or there will be a 
scholarly examination of a newly issued decision of the Rota, and it is pre- 
sumed that the author is presenting the “new jurisprudence” of the Roman 
Rota on a particular point. It is necessary, however, not to over-simplify the 
matter. When citing or analyzing a decision, the merit of the principles it 
contains must be contextualized within the constant jurisprudence of the 
Roman Rota on a given point. Without prejudice to the undeniable juridi- 
cal value of the Rotal decision in the life of the judicial cause, the scientific 
merit of a single decision standing alone may in fact be reducible to that of 
a scholarly opinion. 

It is critically important that the minister of justice or scholar, in the 
study of jurisprudence, not unduly associate novelty with value, that is, 
holding the position that only the newest decisions are those that matter. 
Canonists from common law nations (such as the United States of Amer- 
ica) are mistaken if they expect canonical jurisprudence to operate in the 
same manner as the jurisprudence of our secular courts. That is, tribunal 
decisions, including those of the Roman Rota, should not be presumed 
to have an innovative character. It is not the place of the judiciary in the 
Church to be innovative with respect to the general legislation; rather, 
it is bound to apply it. The ecclesiastical judicial function consists in the 
application of the law and explores the cause at hand in wholly object- 
ive terms in a manner that protects the stability of the law. Thus, rather 
than develop the law, it yields to its prescripts. This is not to minimize the 
importance of becoming aware of recent developments in jurisprudence; 
and in fact it is highly valuable to discover how the Rota treats questions 
of very contemporary moment (e.g., new developments in psychology, or 
the impact on matrimonial consent of the habitual use of certain kinds of 


Ill: Jurisprudence,” in Incapacity for Marriage. Jurisprudence and Interpretation. Acts of the III 
Gregorian Colloquium, ed. Robert M. Sable (Rome: Pontificia Universitas Gregoriana, 1987) 
129-130. 
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contraception or the habitual indulgence in pornography, etc). However, 
there is a wealth of jurisprudence already published and readily available 
to well-prepared canonists, and it is that jurisprudence that typically forms 
the basis even for treating novel questions. Thus one should not exagger- 
ate the fact that the publication of decisions by the Roman Rota has long 
been 5-10 years “behind.” This is a situation that is worthy of being rem- 
edied,! but it should not be too troubling as if we were left resourceless.!8 

Accordingly, in view of the general notion of canonical jurisprudence, 
one can identify certain errors to be avoided when studying or relying on 
jurisprudence: 1) identifying jurisprudence with any one decision of the 
Roman Rota, 2) identifying jurisprudence with the consistent thought of 
any one judge of the Roman Rota,” 3) presuming that a divergent decision 
of the Rota constitutes a change in jurisprudence, and 4) searching out 
only the newest decisions as if they constitute the most or only relevant 
jurisprudence. 


B) The Rational Authority of Jurisprudence 


Jurisprudence emanates from an ensemble of judicial sentences and 
decrees of judges issued in particular causes. In this respect, it can be said 
that jurisprudence is not juridically binding on the judge, since the judicial 
decision binds only those persons for whom it is issued, or the parties in 


17. The Rota has long sought to reduce this gap in time. Cf., e.g., Mario F Pompedda, 
“Dopo novanta anni dalla dua ricostituzione, la Rota Romana sulla soglia del terzo millennio: 
Retrospettive e problematiche attuali,” Ius Ecclesiae 11 (1999) 678-679, no. 20. As of this writing, 
there is approximately a seven year gap. 

18. Ironically, it is not difficult to find In iure sections in the definitive sentences of local 
tribunals that quote only or mostly Rotal decisions issued prior to 1983. 

19. This may be a matter of a collection of sentences and decrees authored by a judge 
or of published studies of a Rotal judge, which do not constitute jurisprudence even if 
they may identify it. In regard to the latter, we read: “For judges themselves lay out their 
Opinion as private persons in journals or other means of publication, while jurisprudence 
is only expressed by way of sentences or decrees. And therefore the field is indeed fertile 
due to various and countless Rotal decisions, by which alone jurisprudence directs trials in 
the Church for the entire ecclesial community” (“Ipsi enim iudices opinionem patefaciunt 
tamquam personae privatae in diurnariis vel ceteris mediis notitiarum vulgationis dum 
iurisprudentia tantum per sententias vel decreta exprimitur. Ideoque ager quidem fecundus 
est ob varias ac innumeras decisiones rotales per quas tantum iurisprudentia pro universo 
coetu ecclesiali moderatur iudicia in Ecclesia"—Decree c. Verginelli, Torontina, Nullitatis 
matrimonii, Nullitatis sententiae et novae causae propositionis, December 6, 2001: RRT Decreta 19: 
152, no. 7). On the precedence in authority of jurisprudence over the opinions of authors, even 
if the authors are also apostolic judges, see Gullo, “Interpretazione evolutiva,” 374. 
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the cause. Indeed, this is a general norm of law, as stated in canon 16 $3 
of the Latin Code (cf. CCEO c. 1498 §3): “An interpretation in the form of 
a judicial sentence . . . , though, does not have the force of law and binds 
only the persons and affects the matters for which it was given.”*° In other 
words, the judge and even the whole judicial system that creates ecclesias- 
tical jurisprudence do not assume legislative power in the exercise of their 
function. In this regard, we read: 


The function of the judge is not the function of the legislator. The judge 
is not a legislator but only an interpreter of the law, and indeed only for 
the individual controversy about which he pronounces in the trial. That 
is, in exercising his function of declaring what is just (ius dicendi), he truly 
becomes also like a legislator, though not of the law in itself but of the law 
interpreted. For, in applying the law, he defines what is just and indicates 
the law by which the parties are bound, but only for the individual situation 
about which he concretely judges and decides [CIC/83 cc. 16 $3, 1642 §2]. 
Therefore, the jurisprudence which is indicated by the conforming and 
constant praxis of tribunals does not obtain the force of law, even when 
it concerns the constant praxis received in the Apostolic Tribunals of the 
Sacred Roman Rota and the Apostolic Signatura, which, when they judge, 
employ the jurisdiction directly conferred upon them by the Supreme Pon- 
tiff. Indeed, nor can the force of law be attributed to the sentences issued 
in a conforming manner by the Roman Pontiff, even if they constitute the 


supreme norm of jurisprudence.” 


Rather, the ordinary authority of jurisprudence resides in its resplen- 
dence in illustrating juridical rationality (ratio iuris). It is meant to have 
an influence on juridical thought and decision-making in the Church, 


especially in her tribunals, through the convincing power of reason exer- 


2 € 


cised consistently.” “The authority of jurisprudence must be extolled 


20. Interpretatio autem per modum sententiae iudicialis aut actus administrativi in re 
peculiari, vim legis non habet et ligat tantum personas atque afficit res pro quibus data est. 

21. See Varalta, “De iurisprudentiae conceptu,” 46-47, no. 10. See also Arias, “Jurispru- 
dencia eclesiástica,” 1018-1019; Ewers, “De quibusdam quaestionibus,” 639, 644. 

With regard to the Roman Pontiff, however, being the supreme legislator he could 
conceivably issue general norms or generally binding authentic interpretations of the law in 
conjunction with a judicial decision after the manner of a Roman emperor in the issuance of 
an imperial decretum. Cf. H. F. Jolowicz and Barry Nicholas, Historical Introduction to the Study 
of Roman Law, 34 ed. (New York: Cambridge University Press, 1972) 368. 

22. On this theme, see Benedict XVI, Allocutio ad omnes participes Tribunalis Romanae 
Rotae, January 26, 2008: AAS 100 (2008) 86-87. 
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and its function obtains great importance, in regard to what it effectively 
influences and excellently brings together to establish a correct and uni- 
form interpretation and application of law in the decision-making of 
tribunals.”? For it is the common jurisprudence that indicates what is 
just in a particular set of factual circumstances. And when a judge is faced 
with the same or a very similar collection of facts, it would presumably be 
unjust to diverge from the common jurisprudence.” 

In other words, the indications of the common jurisprudence are 
binding, if not in a formal juridical way, to the extent that they display 
what reason demands in particular scenarios.” This is what is intended 
by the famous expression of Cardinal Sabattani, according to which juris- 
prudence is binding non ratione imperii, sed imperio rationis.” The jurispru- 
dence of the Roman Rota, or other jurisprudence properly speaking, must 
be applied to other cases not merely because of the authority from which 
it emanates but because it is endowed with reason and consistency. Thus, 
while the lower-level judge is not strictly and formally bound by the juris- 
prudence of a superior judge when issuing a decision in a concrete cause,” 
it would be “imprudent” and “rash” for the judge to spurn this author- 
ity of jurisprudence.” In other words, it could be said that the lower-level 
judge is morally bound to act in accord with the juridical logic of the 
canonical order. 

On the other hand, the canonical system highly protects the princi- 
ples of the independence of the judge, the free evaluation of proofs, and 
the obligation to act according to conscience.” That is, the judge before 
whom the cause is pending is alone entrusted with giving the authoritative 
judicial response to the doubts; he discerns whether he is morally certain 


23. See Varalta, “De iurisprudentiae conceptu,” 48, no. 10. 

24. Tomas Garcia Barberena, “Norma en sentido material y en sentido formal,” in 
La norma en el derecho canonico, 669: “La razón vinculante de la jurisprudencia reside, pues, 
fundamentalmente, en que non puede haber dos normas, dos justicias distintas para dos casos 
iguales.” 

25. Cf. Baura, “Riflessioni sul valore canonico della giurisprudenza,” 1389-1390. 

26. See Aurelio Sabattani, “L'évolution de la jurisprudence dans les causes de nullité de 
mariage pour incapacité psychique,” Studia canonica 1 (1967) 145. 

27. Cf. Caron, “Jurisprudence in Canon Law,” 96-97; Varalta, “De iurisprudentiae 
conceptu,” 51, no. 13. 

28. See Varalta, “De iurisprudentiae conceptu,” 49, no. 11. 

29. Cf. CIC c. 1608, CCEO c. 1291, DC art. 247; Pius XII, Allocutio ad Praelatos Auditores 
ceterosque officiales et administros Tribunalis S. Romanae Rotae necnon eiusdem advocatos 
et procuratores, October 1, 1942: AAS 34 (1942) 338-343. 
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about the allegation from his own diligent examination of the acts and 
from what is seen to be proven (ex actis et probatis); and he himself—not 
the Bishop Moderator, not the Roman Rota—must place the juridical 
acts of the judicial votum and the definitive sentence based on his own 
examination of the cause and knowledge of the law and jurisprudence. 
Therefore, hypothetically a judge could, in a particular case, be morally 
certain that some reasoning in contrast with the constant jurisprudence 
of the Roman Rota is sounder than the latter and act accordingly.” The 
judge’s obligation to act according to conscience, however, firmly presup- 
poses a thorough understanding of that jurisprudence and a strong ability 
of argumentation; and so such an occurance is to be held as being highly 
exceptional and most rare. It is essential that the judge hold himself rigidly 
to these just mentioned conditions, lest he pollute his ministry of justice 
with arbitrariness, placing himself above the common jurisprudence and 
even the norm of law. The common jurisprudence of the Roman Rota 
cannot be taken as one among many considerations but as the direction 
to be habitually followed when carrying out the free evaluation of proofs 
and drawing juridical conclusions from what is proven.*! 


C) The Normative Value of Rotal Jurisprudence 


Although jurisprudence does not ordinarily have a normative character, 
it can constitute a juridical source that may be used to supply a lacuna 
legis. This is stated in the general norm of canon 19 of the Latin Code (cf. 
CCEO c. 1501): “If an express prescript of universal or particular law or 
a custom are lacking in a certain matter, the cause, unless it be penal, is 


30. As is stated in one Rotal decree: “Moreover, jurisprudence is not legislation but is 
only an interpretation of already extant legislation. And also, if absolute adherence to the 
prevailing opinion of jurisprudence were to be demanded, then all progress in jurisprudence 
itself would be impeded, and the stability of decisions would easily be removed through a 
corruption of law” (“Ceterum iurisprudentia non est lex, sed est tantum legis iam exsistentis 
interpretatio, et insuper si absoluta adhaesio praevalenti opinioni iurisprudentiae exigenda 
esset, omnis eiusdem iurisprudentiae progressus impediretur, et facile iudiciorum firmitas, 
per corruptelam iuris, vanificeretur’— Decree c. Bruno, Parisien., Nullitatis matrimonii, Novae 
causae propositionis, October 26, 1995: RRT Decreta 13: 131, no. 6). Cf. Baura, “Riflessioni sul 
valore canonico della giurisprudenza,” 1401. 

31. Cf. De Paolis, “La giurisprudenza del Tribunale della Rota Romana,” 134-135; Gian 
Paolo Montini, “La Rota Romana e i tribunali locali,” in La giurisprudenza della Rota Romana 
sul matrimonio (1908-2008), Studi Giuridici 87 (Vatican City: Libreria Editrice Vaticana, 2010) 
57-58. 
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to be resolved in light of laws issued in similar matters, the general prin- 
ciples of law observed with canonical equity, the jurisprudence and praxis of 


the Roman Curia, and the common and constant opinion of the learned” 


p” 


(emphasis added).** The pre-eminent and perennial example of such juris- 


prudence, especially in the matter of nullity of marriage, is that of the 
Roman Rota, which can supply for the law in the case of a lacuna and was 
instrumental in this regard in the period just prior to the 1983 Code in iden- 
tifying capita nullitatis not stated in the 1917 Code.” Among the tribunals 
of the Church, this solely applies to the Tribunal of the Roman Rota in 
regard to causes of nullity of marriage, as was taught by Pope St. John 
Paul II in his 1992 discourse to the Roman Rota. 


32. Si certa de re desit expressum legis sive universalis sive particularis praescriptum 
aut consuetudo, causa, nisi sit poenalis, dirimenda est attentis legibus latis in similibus, 
generalibus iuris principiis cum aequitate canonica servatis, iurisprudentia et praxi Curiae 
Romanae, communi constantique doctorum sententia. 

33. Cf. Baura, “Riflessioni sul valore canonico della giurisprudenza,” 1392-1399; Ewers, 
“De quibusdam quaestionibus,” 639-643; Finocchiaro, “La giurisprudenza nell'ordinamento 
canonico,” 995-1000, nn. 3-4; Llobell, “Perfettibilità e sicurezza,” 1231-1258; Mariano López 
Alarcón, “La posición de la jurisprudencia en el sistema de fuentes del Derecho Canónico,” in 
La norma en el derecho canonico, 1105-1112; Gian Paolo Montini, “La giurisprudenza dei Tribunali 
Apostolici e dei Tribunali delle Chiese particolari,” in Il diritto della Chiesa. Interpretazione e 
prassi, Studi Giuridici 41 (Vatican City: Libreria Editrice Vaticana, 1996) 122-126; Varalta, “De 
iurisprudentiae conceptu,” 49, no. 11. 

With regard to the development of matrimonial norms, especially in the period 
preceding the promulgation of the 1983 code, see, e.g., Paolo Moneta, “Giurisprudenza e 
diritto matrimoniale nell ordinamento canonico,” in La norma en el derecho canonico, 1045-1069; 
Mario F. Pompedda, “La giurisprudenza come fonte di diritto nell’ordinamento canonico 
matrimoniale,” Quaderno Studio Rotale 1 (1987) 47-72, English translation in Marriage Studies. 
Reflections in Canon Law and Theology, ed. John A. Alesandro (Washington, D.C.: CLSA, 1990) 
105-131; Sebastiano Villeggiante and Celestino Gnazi, “Crisi della norma e della giurisprudenza 
canonica nella prospettiva di un nuovo diritto della Chiesa,” in La norma en el derecho canonico, 
1125-1133. This point has also been recognized passim in the pontifical Magisterium; see, e.g., 
John Paul II, Allocutio ad Sacrae Romanae Rotae Tribunalis Praelatos Auditores, Officiales et 
Advocatos coram admissos, February 26, 1983: AAS 75 (1983) 558, no. 4. 

34. John Paul II, Allocutio ad Romanae Rotae Iudices coram admissos, January 23, 
1992: AAS 85 (1993) 142, no. 4: “Ancora e proprio nell’ambito della interpretazione della legge 
canonica, particolarmente ove si presentano oO sembrano esservi ‘lacunae legis’, il nuovo 
Codice—esplicando nel canone 19 ciò che poteva essere desumibile anche dall’omologo 
canone 20 del precedente testo legislativo—pone con chiarezza il principio per cui, fra le altre 
fonti suppletorie, sta la giurisprudenza e prassi della Curia Romana. Se poi restringiamo il 
significato di tale espressione alle cause di nullità di matrimonio, appare evidente che, sul 
piano del diritto sostantivo e cioè di merito, per giurisprudenza deve intendersi, nel caso, 
esclusivamente quella emanante dal Tribunale della Rota Romana. In questo quadro e quindi 
da intendere anche quanto afferma la Costituzione Pastor bonus, ove attribuisce alla stessa 
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Notwithstanding the developments of the 1983 Code in the matter 
of matrimonial law, whereby the lacunae filled by Rotal jurisprudence 
resulted in new general legislation, this remains a phenomenon that is ever 
operative within Rotal jurisprudence. In his 1984 discourse to the Roman 
Rota, Pope St. John Paul II underscored this in these terms: 


In the new Code, especially in the matter of matrimonial consent, not 
a few explicit statements of natural law have been codified, thanks to the 
contribution of Rotal jurisprudence. But there are still canons of noticeable 
importance in matrimonial law which have necessarily been formulated in a 
generic manner and which await further clarification, to which the qualified 


Rotal jurisprudence could above all make a valid contribution. 


And he gave as examples the further explanation of what a grave 
defect of discretion of judgment is (CIC c. 1095, 2°; CCEO c. 818, 2°), what 
is included in the concept of “the essential obligations of marriage” (CIC 
c. 1095, 3°; CCEO c. 818, 3°), as well as what is involved in the deceit of 
canon 1098 (CCEO c. 821).” It is also illuminating in regard to questions 
of procedural law that merit further precision, such as with regard to what 


particular events cause a definitive sentence to be null in the sense of can- 


ons 1620 and 1622 (CCEO cc. 1303 $1 and 1304 §1).*° 


Rota compiti tali per cui essa ‘unitati iurisprudentiae consulit et, per proprias sententias, 
tribunalibus inferioribus auxilio est’.” 

35. “Nel nuovo Codice, specialmente in materia di consenso matrimoniale, sono state 
codificate non poche esplicitazioni del diritto naturale, apportate dalla giurisprudenza rotale. 
Ma rimangono ancora canoni, di rilevante importanza nel diritto matrimoniale, che sono stati 
necessariamente formulati in modo generico e che attendono una ulteriore determinazione, 
alla quale potrebbe validamente contribuire innanzitutto la qualificata giurisprudenza rotale. 
Penso, ad esempio, alla determinazione del ‘defectus gravis discretionis iudicii, agli ‘officia 
matrimonialia essentialia, alle ‘obligationes matrimonii essentiales’ di cui al can. 1095, come 
pure alla ulteriore precisazione del can. 1098 sull’errore doloso, per citare solo due canoni” 
(Allocutio, January 26, 1984: 648, no. 7). 

36. Cf. Llobell, “Perfettibilità e sicurezza,” 1255-1257. In this regard, Gian Paolo Montini 
observed that the Rota helps lower tribunals not only by its sentences but by all its decisions, 
including its decrees pertaining to procedural questions (“La Rota Romana e i tribunali locali,” 
54, note 43). For an illustration of the contribution of Rotal jurisprudence on the particular 
question of the nullity of the sentence, see William L. Daniel, “The Nullity of the Definitive 
Sentence in the Jurisprudence of the Tribunal of the Roman Rota,” Studia canonica 48 (2014) 
5-100. 
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IV. The Unity of Jurisprudence 


During the discussions of the Coetus studiorum de processibus entrusted with 
preparing what is now Book VII of the Latin Code, the treatment of the 
canons on the hierarchical structure of tribunals gave an occasion for high- 
lighting the importance of jurisprudence. There was a proposal to estab- 
lish regional third instance tribunals whose jurisdiction would not impede 
the right to appeal to the Roman Rota. However, this proposal was not 
accepted, however, since it would compromise the unity of jurisprudence 
in the Church, which was described as “a good of no little importance” 
that was entrusted to the same Rota. Finally, about 10 years after that dis- 
cussion, the responsibility of the Roman Rota for a unity of jurisprudence 
was declared in the general legislation. This section analyzes the Rota’s 
role in fostering the unity of jurisprudence and then identifies some spe- 
cific means for promoting such unity in the Church. 


A) The Roman Rota’s Influence on the Unity of Jurisprudence 


In art. 126 $1 of the Apostolic Constitution Pastor bonus,** it is declared that 
the Tribunal of the Roman Rota is entrusted with, among other things, 
providing for a unity of jurisprudence in the Church: “This Tribunal of 
higher instance . . . provides for a unity of jurisprudence and, by means 
of its sentences, assists lower tribunals” (“Hoc Tribunal instantiae superioris 
... unitati iurisprudentiae consulit et, per proprias sententias, tribunalibus infe- 
rioribus auxilio est”). It would seem that providing for the unity of jurispru- 
dence and giving assistance to lower level tribunals by means of its sen- 
tences are not purely distinct titles of competence but are complimentary. 
How this is so will be made evident in the forthcoming discussion. 

It the first place, this norm of Pastor bonus imparts the concept that the 
juridical principles flowing from the decisions of the Roman Rota are what 
form the jurisprudence of the canonical system, especially in the area of 


37. Communicationes 10 (1978) 243: “Consultoribus non placet, quia hoc modo evacuaretur 
tribunal Apostolicum, per quod assequitur bonum non parvi momenti scilicet uniformitas 
iurisprudentiae pro tota Ecclesia.” 

38. John Paul II, apostolic constitution Pastor bonus, June 28, 1988: AAS 80 (1988) 892, 
taken together with Benedict XVI, motu proprio Quaerit semper, August 30, 2011: AAS 103 (2011) 
569-571. 
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marriage.’ This is because of the particular dignity with which Rotal juris- 
prudence is endowed. Such dignity, especially in causes of nullity of mar- 
riage, becomes evident if one considers the matter on four planes, namely, 
the constitutional, the technical, the pastoral, and the juridical planes. 

On the constitutional plane, Rotal jurisprudence is endowed with apos- 
tolic dignity inasmuch as it emanates from the ordinary (usually appel- 
late) tribunal of the Apostolic See, that is, the judicial organ that exer- 
cises the vicarious power of the Successor of St. Peter for the causes that 
are legitimately deferred to it. In this regard, one commentator stresses 
“the primacy and directive character of Rotal jurisprudence before dioc- 
esan and regional tribunals, as a procedural manifestation of the marked 
union existing among the Tribunals of the Apostolic See with the mis- 
sion of the Roman Pontiff in which they—in their own way—participate 
profoundly.”*° And this has been recognized by the pontifical Magisterium 
on several occasions, for example: “The value of Rotal jurisprudence in 
the Church has always been notable, given . . . the authority that they 


4 “Your sentences, enlightened by this mystery of 


enjoy as papal judges”; 
divine and human love [seen in marriage], acquire great importance, by 
being a participation—in a vicarious manner—in the ministry of Peter. In 
fact, you investigate, judge and issue decisions in his name. This is not a 
matter of simple delegation but of a more profound participation in his 
mission” ;*” “ 


wisdom, fulfilled with the authority of a Tribunal stably constituted by the 
9943 


Rotal jurisprudence is seen as an exemplary work of juridical 


Successor of Peter for the good of the whole Church. 
On the technical plane, this jurisprudence is so valuable, since it ema- 
nates from “a tribunal of particular expertise” composed of canonists “of 


39. Cf. Rodriguez-Ocafia, “El Tribunal de la Rota Romana,” 438. 

40. See ibid., 433. 

41. John Paul II, Allocutio, January 26, 1984: 647, no. 6: “Il valore della giurisprudenza 
rotale nella Chiesa è stato sempre notevole, data . . . l'autorità di cui godono come giudici 
papali.” 

42. John Paul II, Allocutio ad Rotae Romanae praelatos auditores coram admissos, 
January 30, 1986: AAS 78 (1986) 924, no. 5: “Le vostre sentenze, illuminate da questo mistero di 
amore divino e umano, acquistano una grande importanza, partecipando—in modo vicario— 
del ministero di Pietro. Infatti, in nome suo voi interrogate, giudicate e sentenziate. Non si 
tratta di una semplice delega, ma di una partecipazione più profonda alla sua missione.” 

43. Benedict XVI, Allocutio, January 26, 2008, 87: “La giurisprudenza rotale va vista come 
esemplare opera di saggezza giuridica, compiuta con l'autorità del Tribunale stabilmente 
costituito dal Successore di Pietro per il bene di tutta la Chiesa.” 
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a high degree of preparation and of particular abilities of discernment.”** 


As Paul VI declared in 1973, “Rotal decisions are a monument of the juridi- 
cal science and of Christian wisdom.” Likewise, Pope St. John Paul II 


observed in 1984 that “the value of Rotal jurisprudence in the Church has 


always been notable, given the knowledge and experience of the judges.”*° 


Indeed, because of the high technical quality of the sentences that contrib- 
ute to Rotal jurisprudence, it has a distinctively persuasive, instructive and 
directive value in the whole ecclesiastical judiciary, especially in causes of 
nullity of marriage.“ For this reason, the jurisprudence of the apostolic 


tribunals has justly been hailed by one author as “the monumental sanctu- 


ary of canonical jurisprudence.” 43 


On the pastoral plane—that is, in the order of the Church’s mission for 
the salvation of souls—there is a grave need for unity in the manner in 
which the nullity of marriage is judicially examined in the Church. The 
promotion and protection of marriage and the family are, especially in 
today’s world, central to the Petrine ministry. And since the alleged nul- 
lity of marriage and consequent dissolution of family life intimately affect 
these goods, the guarantee of unity in the treatment of such causes is nat- 
urally part of the universal apostolic solicitude.”” Indeed, since the major- 
ity of the causes judged by the Rota and by local tribunals pertain to the 


44. See Zenon Grocholewski, “Il ruolo specifico della Rota Romana nel Corpo Mistico 
della Chiesa,” Quaderno Studio Rotale 8 (1996) 51-52, no. 2. 

45. Paul VI, Allocutio ad Praelatos Auditores et Officiales Tribunalis Sacrae Romanae 
Rotae, a Beatissimo Patre novo litibus iudicandis ineunte anno coram admissos, February 
8, 1973: AAS 65 (1973) tor: “Le decisioni rotali sono un monumento di scienza giuridica e di 
saggezza Cristiana.” 

46. John Paul II, Allocutio, January 26, 1984: 647, no. 6: “Il valore della giurisprudenza 
rotale nella Chiesa è stato sempre notevole, data la scienza ed esperienza dei giudici.” 

47. Cf. Montini, “La giurisprudenza dei Tribunali Apostolici,” 133. See also Anthony B. 
Chibuzor Chiegboka, “The Fundamentals of Canonical Jurisprudence,” Apollinaris 80 (2007) 
625-637; Raffaello Funghini, “Tribunale dell Rota Romana,” in Commento alla “Pastor bonus” 
e alle norme sussidiarie della Curia Romana, ed. Pio Vito Pinto (Vatican City: Libreria Editrice 
Vaticana, 2003) 186, sub art. 126; José M. Gonzalez del Valle, “Dottrina, giurisprudenza e prassi 
nella costruzione del sistema canonico,” in Metodo, fonti e soggetti del diritto canonico. Atti del 
Convegno Internazionale di Studi “La Scienza Canonistica nella seconda metà del’900. Fondamenti, 
metodi e prospettive in D’Avack, Lombardia, Gismondi e Corecco.” Roma, 13-16 novembre 1996, ed. 
Juan Ignacio Arrieta and Gian Piero Milano (Vatican City: Libreria Editrice Vaticana, 1999) 394. 

48. See Varalta, “De iurisprudentiae conceptu,” 50, no. 12. 

49. This is also the reason that the legislative regulation of the nullity of marriage 
is reserved to the supreme legislator. Cf. Baura, “Riflessioni sul valore canonico della 
giurisprudenza,” 1399-1401; De Paolis, “La giurisprudenza del Tribunale della Rota Romana,” 
135-136; Stankiewicz, “The Unity of Jurisprudence,” 29. 
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nullity of marriage, Rotal jurisprudence serves to protect the dignity of 
marriage: “The function of Rotal jurisprudence in fact is that of leading— 
also with respect to a healthy pluralism which reflects the universality of 
the Church—to a more convergent unity and to a substantial uniformity in 
the protection of the essential contents of canonical marriage.”?° Lacking 
such unity would contribute (has contributed) to the tragic erosion of the 
dignity of marriage and the stability of the family in the contemporary 
world. 

And on the juridical plane, the unity that can alone be provided by the 
ordinary pontifical tribunal is necessary in order to promote consistency 
in the administration of justice in the Church. Indeed, consistency in the 
manner of judging throughout the whole canonical order is what ensures 
juridical certitude, lest individual tribunals cast the stability of law into 
doubt through interpretational and procedural arbitrariness, and gives 
confidence to the faithful who approach the Church’s tribunals that their 
causes will be decided in accord with the objective truth and the mind of 
the Church.” As Pope Benedict XVI taught in his 2008 discourse to the 
Roman Rota, being such an example, the jurisprudence of the Roman 
Rota is meant to announce to the whole Church “what all can expect from 
tribunals.” For the consistent application of “principles and general norms 
of justice” creates “a climate of confidence in the activity of tribunals” and 
avoids “the arbitrariness of subjective criteria.” The very right of the faith- 
ful to call upon the Roman Rota “constitutes in itself an instrument for the 


unification of jurisprudence.”?? 


50. John Paul II, Allocutio, February 26, 1983: 559, no. 5: “Funzione della giurisprudenza 
rotale, infatti, è quella di portare—pur nel rispetto di un sano pluralismo che rifletta 
l'universalità della Chiesa—ad una più convergente unità e ad una sostanziale uniformità nella 
tutela dei contenuti essenziali del matrimonio canonico.” 

51. Cf. Rodriguez-Ocafia, “El Tribunal de la Rota Romana,” 439-442. See also Cristian 
Begus, “Il ruolo della giurisprudenza nell’art. 126 della Costituzione Apostolica Pastor bonus e 
nelle Allocuzioni di Giovanni Paolo II al Tribunale della Rota Romana,” Apollinaris 76 (2003) 
516-517; De Paolis, “La giurisprudenza del Tribunale della Rota Romana,” 131-165, passim; 
Montini, “La giurisprudenza dei Tribunali Apostolici,” 117; Navarrete, “Independencia de los 
jueces eclesiásticos,” 661-696, passim. 

52. Benedict XVI, Allocutio, January 26, 2008: 85: “Infatti, [le sentenze rotali] vanno 
determinando ciò che tutti possono attendersi dai tribunali, il che certamente influisce 
sull’andamento della vita sociale. Qualsiasi sistema giudiziario deve cercare di offrire soluzioni 
nelle quali, insieme alla valutazione prudenziale dei casi nella loro irripetibile concretezza, 
siano applicati i medesimi principi e norme generali di giustizia. Solo in questo modo si crea 
un clima di fiducia nell’operato dei tribunali, e si evita l’arbitrarietà dei criteri soggettivi. 
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So it is evident that the Roman Rota is justly attributed the responsi- 
bility to promote a unity of jurisprudence through its example and influ- 
ence as the ordinary apostolic tribunal de merito, especially in causes of 
the nullity of marriage. In what does this “unity” consist? It is not a ques- 
tion merely of the harmonization of diverse jurisprudences but of bring- 
ing about conceptual agreement in fundamental questions and essential 
questions. It is indeed not for the Rota to attempt to find agreement where 
there is disagreement but to promote a common manner of treating ques- 
tions pertaining to the nullity of marriage.” On the other hand, unity 
should not be reduced to rigid uniformity but should rather be understood 
in terms of a concordant unity, according to which the individual judge, 
who appreciates the solidified juridical principles that generally govern the 
situation at hand, applies them himself to the concrete case.”* 

Pope St. John Paul II stressed the important contribution that is made 
to the protection of the family by the attention and openness of dioce- 
san tribunals to, among other things, “the constant Rotal jurisprudence,” 
and he rebuked innovations not in agreement with that jurisprudence: 
“Every innovation of law, both substantive and procedural, is in fact reckless 
which does not find any confirmation in the jurisprudence or praxis of the tri- 
bunals and dicasteries of the Holy See.” For, he observed, the Roman Rota 
has brought to maturation the doctrine and jurisprudence of the Church 
on marriage, and proper treatment of matrimonial causes demands con- 


formity to this doctrine and jurisprudence.” This is why the judge, while 


Inoltre, all’interno di ogni organizzazione giudiziaria vi è una gerarchia tra i vari tribunali, 
di modo che la possibilità stessa di ricorrere ai tribunali superiori costituisce di per sé uno 
strumento di unificazione della giurisprudenza.” 

53. Cf. De Paolis, “La giurisprudenza del Tribunale della Rota Romana,” 148, 163; 
Stankiewicz, “The Unity of Jurisprudence,” 29-33. It is necessary to insist on this because 
of the hypothesis of the harmonization of jurisprudence proposed by Manuel Jesús Arroba 
Conde (e.g., Diritto processuale canonico, 5® ed. [Rome: Editiones Institutum Iuridicum 
Claretianum, 2006] 170) and Cristian Begus (L’armonia della giurisprudenza canonica [Rome: 
Lateran University Press, 2002]). 

54. Cf. Arrieta, “Amministrazione della giustizia,” 67. 

55. John Paul II, Allocutio ad Praelatos Auditores ceterosque Officiales et Administros 
Tribunalis Sacrae Romanae Rotae: in ferendis sententiis responsis Dicasteriorum et 
Tribunalium Sedis Apostolicae standum est, January 24, 1981: AAS 73 (1981) 232, no. 5: “Alla 
necessaria tutela della famiglia contribuiscono in misura non piccola l’attenzione e la pronta 
disponibilità dei tribunali diocesani e regionali a seguire le direttive della Santa Sede, la costante 
giurisprudenza rotale e l'applicazione fedele delle norme, sia sostanziali sia processuali 
già codificate, senza ricorrere a presunte o probabili innovazioni, ad interpretazioni che 
non hanno oggettivo riscontro nella norma canonica e che non sono suffragate da alcuna 
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he may formulate rational human presumptions, must dismiss presump- 
tions that are contrary to those consolidated by the jurisprudence of the 
Roman Rota (DC art. 216 §2). Given these emphases in pontifical teaching 
and the fact that the application of correct jurisprudence is a matter of 
protecting the dignity of marriage in the ecclesial society, one commenta- 


tor concludes that lower-level judges acting and deciding in accord with 


Rotal jurisprudence is a matter of “fidelity to the Magisterium.””° 


The same saintly Pontiff underscored more than once the rule that 
Rotal jurisprudence must ever be the sure point of reference for local tribu- 
nals in carrying out their function.” He identified “the specific function of 
the Roman Rota” as being “the agent of a wise and univocal jurisprudence 
to which the other ecclesiastical Tribunals must conform themselves, 
as the authoritative exemplar.” And he explained that “Rotal sentences 
... contribute to a correct understanding and deepening of matrimonial 
law.”°® All of this is what underlies the observation in the preamble to the 
Instruction Dignitas connubii, which declares that, “in order to achieve in 
the whole Church that fundamental unity of jurisprudence which matri- 
monial causes demand, it is necessary that all tribunals of a lower level 
look to . . . the Tribunal of the Roman Rota, whose responsibility it is to 


qualificata giurisprudenza. È infatti temeraria ogni innovazione di diritto, sia sostantivo sia 
processuale, che non trovi alcun riscontro nella giurisprudenza o prassi dei tribunali e dicasteri della 
Santa Sede. Dobbiamo essere persuasi che un esame sereno, attento, meditato, completo 
ed esauriente delle cause matrimoniali esige la piena conformità alla retta dottrina della 
Chiesa al diritto canonico ed alla sana giurisprudenza canonica, quale si è andata maturando 
soprattutto mediante l’apporto della Sacra Romana Rota.” (emphasis in original) 

56. See Rodriguez-Ocafia, “El Tribunal de la Rota Romana,” 441. 

57. John Paul II, Allocutio, January 30, 1986: 925, no. 7: “Va inoltre valutato l’influsso della 
Rota Romana sull’attività dei Tribunali ecclesiastici regionali e diocesani. La giurisprudenza 
rotale, in particolare, è sempre stata e deve continuare ad essere per essi un sicuro punto di 
riferimento.” 

58. John Paul II, Allocutio ad Romanae Rotae praelatos auditores, January 17, 1998: AAS 
90 (1998) 783-784, no. 4: “In esse, l’officium caritatis et unitatis a voi confidato si deve esplicare 
sia sul piano dottrinale sia su quello più propriamente processuale. Precipua appare in questo 
ambito la funzione specifica della Rota Romana, quale operatrice di una saggia ed univoca 
giurisprudenza cui debbono, come ad autorevole esemplare, adeguarsi gli altri Tribunali 
ecclesiastici. [ . . . ] Le sentenze Rotali, al di là del valore dei giudicati singoli nei confronti 
delle parti interessate, contribuiscono ad intendere correttamente e ad approfondire il diritto 
matrimoniale.” 
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provide ‘for a unity of jurisprudence and, by means of its sentences, [to] 


assist lower tribunals’ (Pastor bonus art. 126).”*? 


B) Means for Promoting a Unity of Jurisprudence 


As doctrine has underscored, the hierarchical structure of ecclesiasti- 
cal tribunals itself is meant to bring about a unity of jurisprudence in the 
Church. In particular, the situation of the Tribunal of the Roman Rota 
over all the tribunals of the Church, to which appeal may be made even 
in second instance,” fosters the exercise of its grave responsibility to 
expound upon the proper jurisprudence pertaining to individual causes. 
The order of things suggests that, from the perspective of ongoing forma- 
tion, the local and ordinary appellate tribunals follow the course of the 
cause and attend to the decision issued by the Rota and its motivation. 
The decision of the Rota ultimately resolves the cause; and the lower level 
tribunals, especially the one that decided in the minority, are, in principle, 
instructed as to the correct jurisprudence operative in the case. 
Moreover, to say nothing of the more lofty aim of judging according 
to right reason, the simple fact that the Roman Rota may one day judge 
the very same cause should motivate tribunals to issue decisions in accord 
with the common jurisprudence of the same Rota. For any decisions that 
do not correspond with this jurisprudence, whether by unbridled innova- 
tion or even contradiction, a priori stand vulnerable to being reformed by 
that apostolic tribunal. In addition, parties who make the effort to become 
educated about the jurisprudence of the Roman Rota, whether themselves 
or through the guidance of a canonist, can come to appreciate what kind 


59. Ad obtinendam praeterea in tota Ecclesia illam unitatem fundamentalem 
iurisprudentiae, quam exigunt causae matrimoniales, necesse est ut omnia tribunalia inferioris 
gradus . . . prospiciant . . . ad Tribunal Rotae Romanae, cuius est “unitati iurisprudentiae” 
consulere “et, per proprias sententias, tribunalibus inferioribus auxilio” esse (Pastor bonus, art. 
126). 

60. See, e.g., Arrieta, “Amministrazione della giustizia,” 65; Baura, “Riflessioni sul valore 
canonico della giurisprudenza,” 1402; Montini, “La giurisprudenza dei Tribunali Apostolici,” 
118-122; idem, “La Rota Romana e i tribunali locali,” 52-53; Navarrete, “Independencia de los 
jueces eclesiásticos,” 670-671; Stankiewicz, “The Unity of Jurisprudence,” 43-44. 

61. Cf. Hanna Alwan, “Il Tribunale Apostolico della Rota Romana ed il Codex Canonum 
Ecclesiarum Orientalium (CCEO),” Iura Orientalia 6 (2010) 12-47. 

62. See CIC c. 1444 §1; Pastor bonus art. 128; DC art. 257 §2. 

63. However, as is discussed below, it is necessary for lower tribunals also to weigh the 
decision in light of the consistent jurisprudence of the Roman Rota, which may not always be 
reflected in a particular Rotal sentence. On this point, vide infra section VI. 
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of judgment they can expect in their cause, and may thus appeal to the 
Roman Rota so that justice may be administered according to the mind of 
the Church. Here one may think, in particular, of a respondent wishing 
to vindicate the presumed validity of his or her marriage but whose mar- 
riage has been declared null by a local tribunal possibly operating out of a 
divorce-oriented mentality. 

Nevertheless, it is a plain fact that only a small minority of causes 
actually reach the Tribunal of the Roman Rota during the course of their 
development, since the local and ordinary appellate tribunals frequently 
bring the matter to resolution. The hierarchical judicial structure is thus 
only a limited resource for guaranteeing a unity of ecclesiastical jurispru- 
dence. It is the example of its decisions™ that is most influential, and so 
the means for best guaranteeing such unity is the habitual and diligent 
study of Rotal sentences and decrees by those who can effectively apply 
this jurisprudence to the daily administration of justice in local tribunals, 
that is, by the ministers of justice themselves. 

This is stressed in art. 35 of the Instruction Dignitas connubii, which ob- 
liges them ever to deepen their knowledge of matrimonial and procedural 
law and, in particular, the jurisprudence of the Roman Rota: 


§2. In order to exercise their respective functions properly, judges, defend- 
ers of the bond and promoters of justice are to be diligent in continuing to 
deepen their knowledge of matrimonial and procedural law. $3. It is nec- 
essary that they study the particular method of the jurisprudence of the 
Roman Rota, since it is responsible to promote the unity of jurisprudence 
and, through its own sentences, to be of assistance to lower tribunals (cf. 


Pastor bonus art. 126).° 


Evidently, since the administration of justice fundamentally entails 
the application of the law to the particular controversy pending before the 
tribunal, knowledge of the law is of primary importance, especially the 


64. Cf. Urbano Navarrete, “Il concetto di matrimonio nella giurisprudenza della Rota 
Romana,” in La giurisprudenza della Rota Romana sul matrimonio (1908-2008), Studi Giuridici 87 
(Vatican City: Libreria Editrice Vaticana, 2010) 18. 

65. §2. Ad suum munus recte exercendum, iudices, defensores vinculi et promotores 
iustitiae solliciti sint ut in dies profundiorem scientiam iuris matrimonialis et processualis 
acquirant. §3. Peculiari ratione iurisprudentiae Rotae Romanae studeant oportet, cum eius sit 
unitati iurisprudentiae consulere et, per proprias sententias, tribunalibus inferioribus auxilio 
esse (cf. Pastor bonus, art. 126). 
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substantive law governing marriage and the procedural norms governing 
the judicial investigation of its alleged nullity.°° However, ministers of jus- 
tice do not operate in a juridical vacuum as if they themselves were the 
first ever to treat the questions brought before them, or the best equipped. 
Rather, they operate out of a rich juridical tradition in which many of the 
same questions, especially in regard to marriage, have been deeply exam- 
ined and authoritatively addressed with great prudence and skill. This tra- 
dition is accessed in the dynamic jurisprudence of the Church and pre- 
eminently that of the Roman Rota in regard to the nullity of marriage. It 
is thus critically important for public ministers of justice—that is judges, 
defenders of the bond, and promoters of justice, together with auditors, 
instructors, and assessors—as well as advocates to study this jurisprudence 
frequently, even daily. Nulla dies sine pagina! 

Here it is a question of resources: how can one study the jurispru- 
dence of the Roman Rota? It must be said that, despite some recent efforts 
of the Rota itself to publish some of its decisions in modern languages, no 
profound, serious study of Rotal jurisprudence can be carried out with- 
out a proficient reading knowledge of the official juridical language of the 
Church, Latin. For this is the common tongue of the canonical tradition. 
The text of the general legislation of the Church is written in Latin, and so 
it is fitting that the jurisprudence pertaining to that legislation is expressed 
in the same language. The primary source of jurisprudence is none other 
than the volumes published by the Roman Rota itself through the Libreria 
Editrice Vaticana: the Decisiones seu sententiae (1909-2009) for its definitive 
sentences and some interlocutory sentences, and the Decreta (1983-2006) 
for its decrees concerning mostly procedural issues (de ritu) but also many 
substantive matrimonial questions found largely in the decrees Confirma- 
tionis sententiae. Rotal decisions, even in English translation, can be found 


66. Deep knowledge of the law should be cultivated not merely to avoid being chastised 
by the diocesan bishop or the Apostolic Signatura [for an example of which, see the Signatura’s 
January 23, 1996 declaration and decree (prot. no. 26689/96 VAR) in William L. Daniel (ed.), 
Ministerium Iustitiae. Jurisprudence of the Supreme Tribunal of the Apostolic Signatura. Official Text 
with English Translation, Gratianus Series (Montréal: Wilson & Lafleur Ltée, 2011) 729-730, sub 
415 (hereafter cited as Ministerium Iustitiae): “The judicial vicar is warned on account of his 
ignorance of the procedural and substantive law of the Church in a matter of such great 
importance.”]. Rather, the continual study of the law and its proper meaning constitutes 
a service to souls, in order to guarantee that what best promotes their sanctification and 
salvation is safeguarded through ecclesiastical governance and the administration of justice. 


This content downloaded from 
180.179.211.228 on Mon, 14 Mar 2022 07:51:16 UTC 
All use subject to https://about.jstor.org/terms 


294 WILLIAM L. DANIEL 


in various canonical journals and can be quite useful for reading more 
recently issued decisions. 

The importance of this jurisprudence has prompted one author to sug- 
gest the creation of an office within the Roman Rota whose titular would 
be responsible for preparing collections of concisely stated jurisprudential 
maxims, or rules governing substantive and procedural law flowing from 
the jurisprudence of the Rota.” Such an office has not yet been estab- 
lished, but the aim proposed by that author is somewhat accomplished by 
the publication of the annual report of the activity of the Roman Rota 
which, however, does not usually report the very text of the decisions con- 
tributing to the unity of jurisprudence, nor does it typically offer a full 
citation of the Rotal Turnus, Ponens, or date of the decision.® Another use- 
ful, if not definitive, collection of material is that found in scientific stud- 
ies on Rotal jurisprudence; those written by Rotal judges are particularly 
notable. All such studies, though, should be examined with care, always in 
view of uncovering not merely recent trends or minority views but always 
the common jurisprudence. 

Aside from the efforts that individual canonists can make, there is 
another ecclesiastical instrument of a largely extrajudicial nature that 
aids in the promotion of a unity of ecclesiastical jurisprudence, namely, 
the activities of the Supreme Tribunal of the Apostolic Signatura in carry- 
ing out its function of exercising vigilance over the correct administration 
of justice in the Church.° This title of competence was expressed in the 
previous proper law of the Apostolic Signatura, that is, art. 17 §1 of the 


67. See Llobell, “Perfettibilita e sicurezza,” 1254; idem, Los procesos matrimoniales en la 
Iglesia, 137. 

68. See the volumes of L'attività della Santa Sede published each year by the Libreria 
Editrice Vaticana. Some of these have been translated into English by Augustine Mendonça 
and published in the Indian journal Studies in Church Law: see 1 (2005) 359-402 and 2 (2006) 
85-124. 

69. Cf. Velasio De Paolis, “La funzione di vigilanza della Segnatura sulla retta 
giurisprudenza,” in La “Lex propria” del S.T. della Segnatura Apostolica, ed. Piero Antonio 
Bonnet and Carlo Gullo, Studi Giuridici 89 (Vatican City: Libreria Editrice Vaticana, 2010) 
213-238; Montini, “La giurisprudenza dei Tribunali Apostolici,” 112-117; idem, “L’unita della 
giurisprudenza: Segnatura Apostolica e Rota Romana,” in I giudizi nella Chiesa. Il processo 
contenzioso e il processo matrimoniale, Quaderni della Mendola 6, ed. Gruppo italiano docenti 
di diritto canonico (Milan: Glossa, 1998) 235-242; Navarrete, “Independencia de los jueces 
eclesiásticos,” 675-680; Rodriguez-Ocafia, “El Tribunal de la Rota Romana,” 442-448; 
Stankiewicz, “The Unity of Jurisprudence,” 41-42; Varalta, “De iurisprudentiae conceptu,” 
50-57. 
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Normae speciales, in these terms: “It is for the first section of the Supreme 
Tribunal to have the responsibility to be vigilant over the administration 
of justice according to the norm of the Sacred Canons and therefore to 
safeguard a correct jurisprudence.””° In the current Lex propria of the 
Apostolic Signatura, it is likewise stated that included in its function of 
exercising vigilance over the correct administration of justice is the fac- 
ulty to “give precepts to a tribunal in order to safeguard a correct jurispru- 
dence” (art. 111 §1).”’ This may be done on various occasions, such as upon 
receipt of the annual report concerning the state and activity of a tribunal 
that gives indications of an immoderate use of a particular ground or the 
use of a fabricated or illegitimate ground; the denunciation of a tribunal’s 
jurisprudence by a spouse who is party to a cause, the defender of the 
bond or promoter of justice, or another interested party; or the deferral of 
a matter to the Supreme Tribunal by the Bishop Moderator of the tribunal 
when he is in doubt about his tribunal’s jurisprudence. 

In a particular case, in which is raised an unsettled or grave ques- 
tion that would have an impact on the jurisprudence of the Church, the 
Apostolic Signatura, which is absolutely incompetent a iure to carry out 
an ordinary trial concerning the nullity of marriage, can request the fac- 
ulty from the Supreme Pontiff to adjudicate a cause of nullity of marriage 
so as to safeguard or direct the jurisprudence on the matter (art. 111 $3).7 
On the other hand, the publication of its own jurisprudence in matters 
within its competence (cf. art. 11 $4) can also safeguard a correct jurispru- 
dence, especially when it is a matter of possibly correcting a pattern of 
decisions within the Roman Rota itself, as can happen when it grants a 


70. “Sectionis primae Supremi Tribunalis est invigilare pro munere suo iustitiae ad 
normam SS. Canonum administrandae, ideoque rectae iurisprudentiae tuendae” (Supreme 
Tribunal of the Apostolic Signatura, Normae speciales in Supremo Tribunali Signaturae 
Apostolicae ad experimentum servandae, March 23, 1968: in Documenta recentiora circa rem 
matrimonialem et processualem cum notis bibliographicis et indicibus, ed. Ignacio Gordon and 
Zenon Grocholewski (Rome: Pontificia Universitas Gregoriana, 1977) 1: 377. 

71. Benedict XVI, motu proprio Antiqua ordinatione, June 21, 2008: AAS 100 (2008) 513- 
538, at 535-536: “Caput I. De rectae administrationis iustitiae invigilantia [. . .] Art. m1. § 1. De 
praeceptis tribunali dandis ad rectam iurisprudentiam tuendam . . . in Congressu decernitur, 
si quidem graves irregularitates detectae fuerint.” Latin text and English translation in The 
Jurist 75 (2015) 619-657. 

72. “Art. in. [. . .] $ 3. Quoties ad rectam iurisprudentiam tuendam necessarium videatur, 
Signatura Apostolica a Summo Pontifice petere potest potestatem iudicandi etiam de merito” 
(ibid., 536). 
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new proposition of a cause denied by the Roman Rota.” That type of 
intervention, however, is exceptional, since the constant jurisprudence 
of the Roman Rota itself is fundamentally the correct jurisprudence to 
which the Supreme Tribunal directs tribunals. As the previous prefect of 
the Supreme Tribunal declared: “As must be clear, it is the jurisprudence 
of the Rota which is necessarily and happily one of the principal points 
of reference for the vigilance that the Apostolic Signatura exercised in the 
name of the Roman Pontiff.””4 It is well known to tribunals that the Sig- 
natura habitually refers tribunals to the jurisprudence of the Roman Rota 
when intervening in particular cases, such as when granting an extension 
of competence to a local tribunal or responding to an annual report.” 

In light of all of this, it is evident that, in addition to the Roman Rota, 
all the tribunals of the Church are to have also the Apostolic Signatura 
as an important point of reference for employing a correct jurisprudence. 
This was highlighted in the preamble to the Instruction Dignitas connubii, 
which we quote again now in full: 


In addition, in order to achieve in the whole Church that fundamental unity 
of jurisprudence which matrimonial causes demand, it is necessary that all 
tribunals of a lower level look to the Apostolic Tribunals, that is, to the Tri- 
bunal of the Roman Rota, whose responsibility it is to provide ‘for a unity 
of jurisprudence and, by means of its sentences, [to] assist lower tribunals’ 
(Pastor bonus art. 126) and to the Supreme Tribunal of the Apostolic Signa- 
tura to which it pertains, ‘apart from the function of Supreme Tribunal 
which it exercises, to provide ‘that justice be correctly administered in the 


Church’ (Pastor bonus art. 121).”° 


73. A well known example of this was its intervention in 2005 in a cause originating in 
the Archdiocese of San Francisco decided before the Rota on the erroneously formulated 
ground of “defective convalidation.” For an unofficial English translation of all of the major 
decisions issued in the iter of the cause, see Studies in Church Law 5 (2009) 363-477. 

74. See Raymond Leo Burke, “La collaborazione tra Segnatura Apostolica e Rota 
Romana per la retta amministrazione della giustizia nella Chiesa, con particolare attenzione 
alla simulazione del consenso matrimoniale,” Quaderni dello Studio Rotale 21 (2011) 19. 

75. See, e.g., Ministerium Iustitiae, 644 (no. 2), 671, 741. 

76. Ad obtinendam praeterea in tota Ecclesia illam unitatem fundamentalem 
iurisprudentiae, quam exigunt causae matrimoniales, necesse est ut omnia tribunalia inferioris 
gradus ad Tribunalia Apostolica prospiciant, scilicet ad Tribunal Rotae Romanae, cuius est 
“unitati iurisprudentiae” consulere “et, per proprias sententias, tribunalibus inferioribus 
auxilio” esse (Pastor bonus, art. 126), atque ad Supremum Tribunal Signaturae Apostolicae, 
ad quod spectat “praeter munus, quod exercet, Supremi Tribunalis,” consulere “ut iustitia in 
Ecclesia recte administretur” (Pastor bonus, art. 121). 


This content downloaded from 
180.179.211.228 on Mon, 14 Mar 2022 07:51:16 UTC 
All use subject to https://about.jstor.org/terms 


THE NOTION OF CANONICAL JURISPRUDENCE 297 


Another instrument of great importance related to the promotion of 
a unity of jurisprudence is the practice of the Supreme Pontiff deliver- 
ing an annual discourse (allocutio) to the Tribunal of the Roman Rota at 
the beginning of its judicial year. Such discourses are part of the ordinary 
Magisterium of the Church, especially in regard to marriage and its nullity, 
the marriage nullity process, the judicial function of the Church, and the 
nature and purpose of canon law. As such they are valuable to the whole 
Church, especially to canonists and all engaged in the administration of 
justice. In relation to jurisprudence in particular, they have “a doctrinal- 
directive function.” They are therefore often quoted in the decisions of 
the Roman Rota and taken as an impetus for addressing particular ques- 
tions and thus must be assiduously attended to by local tribunals.” 


V. The Question of Local Jurisprudence 


The reference in Varalta’s definition quoted above” to the tribunals that 
issue the complex of uniform decisions raises the question of the jurispru- 
dence of an individual tribunal. It is true that an individual tribunal may 
bring about its own jurisprudence. This naturally flows from the fact that 
particular elements of the local culture enter into the juridical facts of a 
particular case. Thus, an individual tribunal should strive to be consistent 
in the manner in which it examines proofs and arrives at decisions, thus 
respecting the rights of the faithful to an objective and equal treatment of 
causes before them.8° Above all, the jurisprudence of local tribunals is pre- 
sumed to lack any evolutionary potential in itself in relation with the unity 
of the jurisprudence of the whole canonical order, given the limits of its 
jurisdiction.8! On the other hand, if a cause pending before a local tribunal 
should give rise to a novel question or a more astute way of addressing a 


77. See Navarrete, “Independencia de los jueces eclesiásticos,” 680-694, esp. 683. See also 
Arrieta, “Amministrazione della giustizia,” 67. 

78. One decree of the Signatura expressed concern that “[t]he jurisprudence of the 
[local] Tribunal seems to be hardly in conformity with the teaching proposed on this question 
by the Supreme Pontiff (cf. Allocution to the Roman Rota, 5 February 1987 . . . , and also that 
of 25 January 1988 . . .)” (Ministerium Iustitiae, 687, sub 383; in the same sense, see also ibid. 
712-713, sub 401 and 739-740, sub 422). 

79. Vide supra LA. 

80. Cf. Baura, “Riflessioni sul valore canonico della giurisprudenza,” 1401. 

81. See Arias, “Jurisprudencia eclesiastica,” 1020. 
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particular problem—always in accord with the norm of law—it is conceiv- 
able that the local tribunal could have an influence on a new jurispruden- 
tial direction, even within the Rota if the cause reached that level, and thus 
contribute to ecclesiastical jurisprudence.” 

Nevertheless, especially given the fact that most tribunals of the Uni- 
versal Church treat the same subject matter which is regulated also by 
the divine law (viz., the indissolubility of marriage), local jurisprudence 
becomes juridically unreasonable (cf. CIC c. 24) if it is contrary to or 
strives to be autonomous from the universal ecclesiastical jurisprudence. 
This matter was addressed in a 1975 Rotal sentence coram Raad, where we 
read: 


The jurisprudence of lower tribunals is not rejected, especially where it con- 
cerns entirely new situations, but without prejudice to the right of the Tri- 
bunals of the Holy See to reform it, if the case warrants. Lower level judges 
imprudently and rashly act if they judge contrary to Rotal jurisprudence. 
Moreover, it is necessary that jurisprudence in matrimonial matters be uni- 
form, which can only be verified except by the highest jurisdiction by the 
Apostolic Signatura and the Rota.*? 


This is the teaching of the pontifical Magisterium itself. Paul VI 
declared the following in his 1978 discourse to the Roman Rota: “Likewise, 
it is necessary to rebuke the tendency to create a jurisprudence not in 
conformity with correct doctrine, which is proposed by the ecclesiastical 
Magisterium and is illustrated by canonical Jurisprudence.”** And as Pope 
Benedict XVI taught, “it would be improper to recognize an opposition 
between Rotal jurisprudence and the decisions of local tribunals.” It is crit- 
ical that the development of local forms of jurisprudence be avoided, espe- 
cially by the more effective dispersion of Rotal jurisprudence, which is to 


82. Cf. Baura, “Riflessioni sul valore canonico della giurisprudenza,” 1401. 

83. “Iurisprudentia tribunalium inferiorum non recusatur, potissimum ubi agitur de 
conditionibus prorsus novis, salvo tamen iure Tribunalium Sanctae Sedis eam reformandi, si 
casus ferat. Inferiores iudices imprudenter ac temere agunt si contra Rotalem iurisprudentiam 
ius dicunt. Ceteroquin, necesse est iurisprudentiam in re matrimoniali uniformem esse, quod 
verificari nequit nisi a summa iurisdictione per Signaturam Apostolicam et Rotam” (Sentence 
c. Raad, Marianopolitana, Nullitatis matrimonii, April 14, 1975: SRR Dec 77: 264, no. 23). 

84. Paul VI, Allocutio, January 28, 1978: 183: “Parimenti, é da riprovare la tendenza a 
creare una giurisprudenza non conforme alla retta dottrina, quale é proposta dal Magistero 
ecclesiastico ed é illustrata dalla Giurisprudenza canonica.” 
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be given a more “uniform application in all the tribunals of the Church.”® 


Particularly serious are local jurisprudential tendencies that violate the 
norm of the natural law according to which every human person is pre- 
sumed to be capable of marriage, which is verified, for example, in the 
unjust broadening of the notion of grave defect of discretion of judg- 
ment. Such tendencies fracture ecclesiastical jurisprudence and are to be 
replaced with a correct jurisprudence.* 


VI. The Impact of Recent Developments on the Consolidated Rotal 
Jurisprudence 


The foregoing general treatise on jurisprudence touches upon themes of 
enduring importance, given the dynamic nature of the ecclesial society 
and the activity of her judiciary. And as was suggested in the introduction, 
it is a topic of contemporary importance as well, especially in the wake 
of the reforms to the marriage nullity process enacted by Pope Francis on 
August 15, 2015. This is due to the possible jurisprudential implications of 
the well known normative prescription of art. 14 §1 of the Ratio procedendi 
attached to the motu proprios, as well as some related remarks in a gen- 
eral document issued by the Roman Rota (the “Subsidium”).8” Some other 
indications also suggest trends that could introduce new challenges into 
arriving at an appreciation of a correct jurisprudence. 


85. Benedict XVI, Allocutio, January 26, 2008: 86, 87: “Pertanto, sarebbe improprio 
ravvisare una contrapposizione fra la giurisprudenza rotale e le decisioni dei tribunali 
locali . . . [. . .] Nella Chiesa, proprio per la sua universalità e per la diversità delle culture 
giuridiche in cui è chiamata ad operare, c'è sempre il rischio che si formino, sensim sine 
sensu, ‘giurisprudenze locali’ sempre più distanti dall’interpretazione comune delle leggi 
positive e persino dalla dottrina della Chiesa sul matrimonio. Auspico che si studino i mezzi 
opportuni per rendere la giurisprudenza rotale sempre più manifestamente unitaria, nonché 
effettivamente accessibile a tutti gli operatori della giustizia, in modo da trovare uniforme 
applicazione in tutti i tribunali della Chiesa.” 

On the problem of “so many national jurisprudences,” making reference to “northern 
European and, above all, North American” tribunals, see Piero Antonio Bonnet, “La 
competenza del Tribunale Apostolico della Rota Romana e del Supremo Tribunale della 
Segnatura Apostolica,” Ius Ecclesiae 7 (1995) 21. 

86. Cf. Arrieta, “Amministrazione della giustizia,” 66; De Paolis, “La giurisprudenza del 
Tribunale della Rota Romana,” 136. 

87. Apostolic Tribunal of the Roman Rota, Subsidium for the application of the M.p. 
Mitis iudex Dominus Iesus (Vatican City: 2016). 
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(1) The aforementioned art. 14 §1 lists several “circumstances of events 
and persons” which could in a given case justify use of the abbreviated 
matrimonial process before the bishop, that is, which may give rise to sup- 
posedly “manifest nullity.’8 There is no doubt that this list by no means 
establishes any new defects of matrimonial consent; it therefore should 
not lead to the use of any novel grounds in marriage nullity trials. Since the 
list contains examples that are not in the codes, however, it would not be 
illegitimate for an ecclesiastical judge to cite an item on that list as support 
of some observed factual indication of nullity in a cause before him. At 
the same time, however, the examples in that list are also treated already in 
Rotal jurisprudence. It would therefore be incumbent upon such a judge 
to study the common jurisprudence in order to obtain a proper under- 
standing of how such an indication contributes to the probative edifice in 
the case before him. 

(2) The release in January 2016 of the above-cited Subsidium issued in 
the name of the Apostolic Tribunal of the Roman Rota may have some 
bearing on the grave task of deciphering the constant jurisprudence of the 
Roman Rota on a given question. For in the third section of the second 
major part of the Subsidium, in the context of treating the abbreviated mat- 
rimonial process before the bishop, an explanation of the aforementioned 
art. 14 §1 is given. After recognizing that that norm does not establish any 
new grounds of nullity, it declares: “We are dealing here simply with situ- 
ations that the jurisprudence has long enucleated as symptomatic elements 
of the invalidity of matrimonial consent . . .”°° The invocation of “jurispru- 
dence” here may seem natural enough, being a document of the Roman 
Rota; however, one may question the legitimacy of this subtle use of that 


passing word in such an irregular document. 


88. “Art. 14 $r. Inter rerum et personarum adiuncta quae sinunt causam nullitatis 
matrimonii ad tramitem processus brevioris iuxta cann. 1683-1687 pertractari, recensentur 
exempli gratia: is fidei defectus qui gignere potest simulationem consensus vel errorem 
voluntatem determinantem, brevitas convictus coniugalis, abortus procuratus ad vitandam 
procreationem, permanentia pervicax in relatione extraconiugali tempore nuptiarum 
vel immediate subsequenti, celatio dolosa sterilitatis vel gravis infirmitatis contagiosae 
vel filiorum ex relatione praecedenti vel detrusionis in carcerem, causa contrahendi vitae 
coniugali omnino extranea vel haud praevisa praegnantia mulieris, violentia physica ad 
extorquendum consensum illata, defectus usus rationis documentis medicis comprobatus, 
etc.” 

89. Subsidium, 3.1.b), 32, emphasis in original. 
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The Subsidium appears to be a “general document” of a dicastery of 
the Roman Curia,” but such an act emanating from the Tribunal of the 
Roman Rota would be one approved by and likely attributed to the Col- 
lege of Prelate Auditors of the Roman Rota.” However, nowhere is the 
approval or even the involvement of the College indicated, nor is that of 
the Supreme Pontiff there is not even any signature on it.” In fact, it is not 
a juridical document, properly speaking—that is, it not a juridical act or a 
normative source and, what is important in the context of this discussion, 
not an authoritative interpretation of the law (cf. CIC c. 16, CCEO c. 1498). 
As such, it does not contribute to or in any way alter the consolidated juris- 
prudence of the Roman Rota, and it is out of place for such a document 
to propose to do so. This is particularly unsettling in view of the fact that 
several points may seem to be in tension if not contradiction with the con- 
sistent jurisprudence of the Rota.” 

(3) Without at all minimizing the institutional role of the Roman Rota 
to provide for a unity of jurisprudence and to help lower tribunals by its 
sentences—which role has been quite celebrated in this article—one may 
have reason to doubt the jurisprudential value of particular, more recently 
issued decisions of the Rota. For in our time, a certain mentality subver- 
sive to the indissolubility of the matrimonial bond seems to have taken 
root—proh dolor!—within the Rota itself. For on different occasions it has 
been suggested that more affirmative decisions ought to be issued and 
that decisions that declare nullity of marriage not to have been established 
are somehow a thing to be avoided.?* This mentality fails to appreciate 


90. Cf. John Paul II, apostolic constitution Pastor bonus, 859 and 864, artt. 2 §1 and 17. 

ot. Cf. Tribunal of the Roman Rota, norms Quammaxime decet, April 18, 1994: AAS 86 
(1994) 509 and 514, artt. 1, 16 $$1-2; Mario F. Pompedda, “Il Tribunale della Rota Romana,” in 
Le “Normae” del Tribunale della Rota Romana, Studi Giuridici 42 (Vatican City: Libreria Editrice 
Vaticana, 1997) 12-13; Vincenzo Fagiolo, “La figura e i poteri del Decano della Rota Romana,” 
in ibid., 98-100 et passim; Luigi de Luca, “La figura del Collegio dei Prelati Uditori ed i rapporti 
con il Decano,” in ibid., 103-112. 

92. See Secretary of State, Regolamento generale della Curia Romana, April 30, 1999: 
AAS 91 (1999) 681-682, artt. 131-132, esp. art. 131 §6: “Il testo del documento sarà sottoposto 
all'esame dei Membri del Dicastero e, dopo la sua approvazione, presentato al Sommo 
Pontefice”; in $7 of the same article, the customary need for signatures on the document is 
prescribed. 

93. Cf. Ronny Jenkins, “Applying Article 14 of Mitis iudex Dominus Iesus to the Processus 
Brevior in Light of the Church’s Constant and Common Jurisprudence on Nullity of Consent,” 
The Jurist 76 (2016) 231-265 and this volume, 305-339. 

94. For example: “Decisiva in tal senso [viz., “abbattendo l'imponente mole di 
procedimenti pendenti] è stata l’esperienza delle videntibus septem, vero antidoto non solo 
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that the whole canonical system and the Church herself stand ever firm 
in the favor matrimonii and the favor veritatis. For this reason, just decisions 
pro nullitate and pro vinculo alike promote an urgently needed “culture of 
indissolubility in the Church and in the world.” Nor is it understood how 
such a mentality can be reconciled with the impartiality so essential and 
foundational to the judicial function. 

Because of this troubling dynamic, it is necessary for ministers of jus- 
tice and scholars, even while recognizing the juridical value of a Rotal deci- 
sion and its presumed jurisprudential value inasmuch as it emanates from 
the ordinary appellate tribunal of the Apostolic See, to be cautious in attrib- 
uting any particular recently issued decision the ability to redirect Rotal 
jurisprudence as regards a well-established maxim of jurisprudence, being 
especially vigilant about a possible divorce-oriented mentality that could 
be operative in the case. One may even begin to see evidence of more pro- 
nounced conflicts among Rotal judges as regards a correct jurisprudence.? 
Let it be clear that the constant jurisprudence on the Roman Rota pertain- 
ing to all the grounds of nullity and the elements of their proof stands and 
cannot be reversed by a contemporary, possibly passing trend. 


VII. Conclusion 


A just concern for the more expeditious treatment of causes of nullity of 
marriage, lest the faithful be left in doubt for an excessive period of time 
while their cause is pending before a tribunal, need always be harmonized 
in the Church with the primary principle of the judicial protection of the 
indissolubility of marriage. The perennial source for the proclamation and 
safeguarding of that principle has been the jurisprudence of the Tribunal 


contro la citata diuturnitas causarum, ma anche contro l’ingiusto prevalere di decisioni negative 
sulle affirmative, unicamente ancorati alla Verità fattuale illuminata e guidata dallo Spirito, 
attraverso l'apporto di diverse sensibilità umane e giuridiche, altre rispetto a quelle talvolta 
rigide dell’automatismo del Turno a tre” [“Indirizzo di omaggio del Decano S.E. Mons. Pio 
Vito Pinto a Sua Santità Francesco,” January 24, 2014: Quaderni dello Studio Rotale 22 (2015) 14, 
emphases added]. 

95. See John Paul II, Allocutio ad Romanae Rotae Tribunal, January 28, 2002: AAS 94 
(2002) 344, no. 7. 

96. Regarding conflicts in jurisprudence, cf. Ombretta Fumagalli Carulli, “Le allocuzioni 
di Benedetto XVI alla Rota Romana,” in “Iustitia et iudicium.” Studi di diritto matrimoniale e 
processuale canonico in onore di Antoni Stankiewicz, ed. Janusz Kowal and Joaquin Llobell, Studi 
Giuridici 90 (Vatican City: Libreria Editrice Vaticana, 2010) 3: 1366. Up to now, there have 
been “few points of disunity in the field of substantive matrimonial law, aside from small 
jurisprudential points in the minority” (Stankiewicz, “The Unity of Jurisprudence,” 43). 
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of the Roman Rota. For such jurisprudence has consistently exemplified 
for ecclesiastical ministers of justice the detailed examination of facts and 
careful application of sound juridical principles to a concrete case. 

In the daily labor of justice carried out by the tribunals of the Church, 
it is critically important that their ministers of justice devote themselves 
to the regular study of the unified, common matrimonial jurisprudence 
of the Church. For only in so doing can they be sure that their weighing 
of proofs and issuance of decisions correspond with the objective truth of 
the matter of the alleged nullity of marriage. 

Pope Francis’ August 15, 2015 reform of the norms governing causes 
of nullity of marriage make no explicit reference to the common jurispru- 
dence of the Roman Rota, and it does not seem to have intended any alter- 
ation of it, being a revision of procedural norms. Nevertheless, it seems 
to have become an occasion for certain doubts about the Roman Rota’s 
jurisprudential continuity to arise. While this, if true, is not a little disturb- 
ing, in no way can such a phenomenon eliminate the rich patrimony of 
Rotal jurisprudence and its enduring force in the Church’s judiciary. Each 
minister of justice should continue carefully to study the common juris- 
prudence, with confidence in its value and with the knowledge that the 
indissolubility of marriage will thus be better promoted and protected in 
the Church and in the world. 





ABSTRACT 


Canonical jurisprudence, in the strict sense, is what arises from an 
ensemble of concordant judicial decisions on a particular matter. Typi- 
cally, therefore, neither an individual decision nor the decisions of an 
individual judge nor the most recent decision(s) create jurisprudence. 
Rather, this happens over the course of time through the activity of 
diverse judges operating according to consistent principles of juridical 
logic. In the Church, as regards the matter of the nullity of marriage, 
the jurisprudential authority is the Tribunal ofthe Roman Rota, whose 
rich patrimony promotes a unity of jurisprudence. The ordinary pon- 
tifical Magisterium directs this jurisprudence, and the vigilance of the 
Apostolic Signatura promotes it. Local jurisprudence in this area may 
not justly diverge from Rotal jurisprudence but receives and applies it to 


local situations. 
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